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Examiner 



Art Unit 

1761 



Curtis E. Sherrer 

- The MAILING DATE of this communication appears on the cover sheet mth the correspondence address - 

^SS^ STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE _J MONTH(S) FROM 

THE MAILING DATE OF THIS COMMUNICATION. 
E lsions of L may be avai,b.e under the provisions of 37 CFR 1 .1 36 (a). In no event, however, may a reply be fme.y filed 

,f !S , SS!?5S specified above, the maximum statutory period wi„ app* and will expire SIX (6) MONTHS from the mailing date of this 

earned patent term adjustment. See 37 CFR 1 .704(b). 
Status 



1 ) K) Responsive to communication(s) filed on Mar 27, 2001 — 

2a) K This action is FINAL. 2b) □ This action is non-final. 

3) □ Since this application is in condition for allowance ~* ^ " * * 

closed in accordance with the practice under Ex parte Qua^S CD. 11, 453 O.G. 213. 

Disposition of Claims ^ jR ^ ^ 

4) B0 plaim ( Q ) 11-14 and 21-25 . . 

is/are withdrawn from considers 

4a) Of the above, claim(s) . 

is/are allowed. 

5) D Claim(s) . . ■ — ■ 

is/are rejected. 

6) B HairT{«) <- Q , 11- 14 > and 21-25 

is/are objected to. 

7) D Claim(s)___ 

are subject to restriction and/or election requirem 

8) D Claims . . ■ 



Application Papers 

9) □ The specification is objected to by the Examiner. 



is/are objected to by the Examiner. 

is: aP approved b)Ddisapproved. 



10) D The drawing(s) filed on 

11) D The proposed drawing correction filed on _ 

12) □ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

13) □ Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d). 
a)D All b) □ Some* c) ENone of: 

1. □ Certified copies of the priority documents have been received. 

2 □ Certified copies of the priority documents have been received in Application No 

3 □ Copies of the certified copies of the priority documents > have been received in this National Stage 

application from the International Bureau (PCT Rule 1 7.2(a)). 
*See the attached detailed Office action for a list of the certified copies not received. 

14) □ Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 119(e). 



Attachment(s) 

15) □ Notice of References Cited (PTO-892) 

16) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 

17) g3 Information Disclosure Statement(s) (PTO-1449) Paper No(s). 
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18) □ interview Summary (PTO-413) Paper No(s). 

19) Q Notice of Informal Patent Application (PTO-152) 

20) □ Other: 



U S. Patent and Trademark Office 

PTO-326 (Rev. 9-00) 



Office Action Summary 



Part of Paper No. 20 
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Part ffl DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

02 of this title, if the differences between the subject ^^^^n^ made to a person having 

in which the invention was made. 

2. Claims 1-9, 11-14 and 21-25 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Kong et al (CN Pat. No. 1065488). 

3 Kong et al teaeh the production of abeer that uses ground com meal, rice, millet, wheat, 

While the abstract of the Kong et al patent does no. teach the amounts of oats used, those of 
ordinary skill in the ar, typically modify the recipes of their products so as to produce new 

products. 

4. Finally, Applicants' attention is invited to In re Levin, 84 U.S.P.Q. 232 and the cases cited 
.herein, which are considered in point in the fact situation of the instant case, and wherein the 

Court stated on page 234 as follows: 

This court has taken the position that new recipes or formulas for xooking 
food which involve the addition or elimination of common ingredients, or for 
£2£XnT^ which differ from the former practice, do not amount to 
Son Terely because it is not disclosed that, in the constantly developing art 
T^M^ - one else ever did the particular thing upon which the 
ln c risLs hi right to a patent. In all such cases, there is nothing patentable 
untsle app icant by a proper showing further establishes a coaction or 
t^L rLo^^n the selected ingredients which produces a new, 
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unexpected, and usefu. taction. /„ re Benjamin D. Mux ,17 C.C£A M 
956, 39 F.2d 974, 5 U.S.P.Q. 267; to re Mason el ai, 33 C.C.P.A. (Patents) 1 144, 
156F.2dl89,70U.S.P.Q.221. 

5. With respect to the temperatures used to convert the starch to sugars, the addition of hops, 
the specific use of amylase as one of the added enzymes, the addition of yeas, to ferment the wort, 
or the specific type of oats used, it is considered that these are notoriously well known. o brewers 
and therefore their use would be obvious to those of ordinary skill in the art. Again, see In re 

Levin. 

6. Lastly, with regard to the limitations directed to soluble beta glu«n content, because the 
process is essentially the same, i.e., the use of oat gmins instead of malted barley, said glucan 
content will inherently be the same. T*e Office does no. have the facilities for examining and 
comparing Applicant's product with the product of the prior art in order to establish tha, the 
pro^uctofmepriorartdoesnotpossessthe same material structural functional characteristics 
of the claimed product In the absence of evidence to the contrary, the burden is upon the 

.o es.ab.ish pa.en.able difference, See In re Be,, 562 F.2d .252, 195 U.S.P.Q. 430 (CCPA 
1977); Ex parte Gray, 10 U.S.P.Q.2d 1922, 1923 (BPA1). 
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Response to Arguments 

7. App.i.ant'sargumentsffledOBm/OlhavebeenMlyconsideredbut.heyaremoo.inview 

of the newly cited art. 

Conclusion 

8. No claim is allowed. 

9 . The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Gao (CN 0100505) teaches the production of oat beer. 

,0. Applicant's amendment necessitated the new groundfs) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a firs, reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
,„e end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, win the statutory period for rep.y expire later than SIX MONTHS from the date of this 
final action. 
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1L Anyinquirycon^ 

should be directed to Curtis Sherrer whose telephone number is (703) 308-3847. The examiner 
can normally be reached onTuesdaythroughFriday from 6:30 to 4:30. The fax phone number 

for this Group is (703)-305-3602. 

12. Any inquiry of a general nature or relating to the status of this application should be 
directed to the Group receptionist whose telephone number is (703) 308-0661 . 




Curtis E. Sherrer 
Primary Examiner 
June 1,2001 



